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HISTORICAL AND REVISION NOTES 

HOUSE REPORT NO. 94–1476 

Section 113 deals with the extent of copyright protec-
tion in ‘‘works of applied art.’’ The section takes as its 
starting point the Supreme Court’s decision in Mazer v. 

Stein, 347 U.S. 201 (1954) [74 S.Ct. 460, 98 L.Ed. 630, re-
hearing denied 74 S.Ct. 637, 347 U.S. 949, 98 L.Ed. 1096], 
and the first sentence of subsection (a) restates the 
basic principle established by that decision. The rule of 
Mazer, as affirmed by the bill, is that copyright in a 
pictorial, graphic, or sculptural work will not be af-
fected if the work is employed as the design of a useful 
article, and will afford protection to the copyright 
owner against the unauthorized reproduction of his 
work in useful as well as nonuseful articles. The terms 
‘‘pictorial, graphic, and sculptural works’’ and ‘‘useful 
article’’ are defined in section 101, and these definitions 
are discussed above in connection with section 102. 

The broad language of section 106(1) and of subsection 
(a) of section 113 raises questions as to the extent of 
copyright protection for a pictorial, graphic, or sculp-
tural work that portrays, depicts, or represents an 
image of a useful article in such a way that the utili-
tarian nature of the article can be seen. To take the ex-
ample usually cited, would copyright in a drawing or 
model of an automobile give the artist the exclusive 
right to make automobiles of the same design? 

The 1961 Report of the Register of Copyrights stated, 
on the basis of judicial precedent, that ‘‘copyright in a 
pictorial, graphic, or sculptural work, portraying a use-
ful article as such, does not extend to the manufacture 
of the useful article itself,’’ and recommended specifi-
cally that ‘‘the distinctions drawn in this area by exist-
ing court decisions’’ not be altered by the statute. The 
Register’s Supplementary Report, at page 48, cited a 
number of these decisions, and explained the insuper-
able difficulty of finding ‘‘any statutory formulation 
that would express the distinction satisfactorily.’’ Sec-
tion 113(b) reflects the Register’s conclusion that ‘‘the 
real need is to make clear that there is no intention to 
change the present law with respect to the scope of pro-
tection in a work portraying a useful article as such.’’ 

Section 113(c) provides that it would not be an in-
fringement of copyright, where a copyright work has 
been lawfully published as the design of useful articles, 
to make, distribute or display pictures of the articles 
in advertising, in feature stories about the articles, or 
in the news reports. 

In conformity with its deletion from the bill of Title 
II, relating to the protection of ornamental designs of 
useful articles, the Committee has deleted subsections 
(b), (c), and (d) of section 113 of S. 22 as adopted by the 
Senate, since they are no longer relevant. 

REFERENCES IN TEXT 

Section 610(a) of the Visual Artists Rights Act of 1990 
[Pub. L. 101–650], referred to in subsec. (d)(1)(B), is set 
out as an Effective Date note under section 106A of this 
title. 

AMENDMENTS 

1990—Subsec. (d). Pub. L. 101–650 added subsec. (d). 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–650 effective 6 months 
after Dec. 1, 1990, see section 610 of Pub. L. 101–650, set 
out as an Effective Date note under section 106A of this 
title. 

CROSS REFERENCES 

Exclusive rights in copyrighted work, see section 106 
of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 106A, 301, 
501, 511 of this title; title 18 section 2319. 

§ 114. Scope of exclusive rights in sound record-
ings 

(a) The exclusive rights of the owner of copy-
right in a sound recording are limited to the 
rights specified by clauses (1), (2), and (3) of sec-
tion 106, and do not include any right of per-
formance under section 106(4). 

(b) The exclusive right of the owner of copy-
right in a sound recording under clause (1) of 
section 106 is limited to the right to duplicate 
the sound recording in the form of phonorecords, 
or of copies of motion pictures and other audio-
visual works, that directly or indirectly recap-
ture the actual sounds fixed in the recording. 
The exclusive right of the owner of copyright in 
a sound recording under clause (2) of section 106 
is limited to the right to prepare a derivative 
work in which the actual sounds fixed in the 
sound recording are rearranged, remixed, or 
otherwise altered in sequence or quality. The ex-
clusive rights of the owner of copyright in a 
sound recording under clauses (1) and (2) of sec-
tion 106 do not extend to the making or duplica-
tion of another sound recording that consists en-
tirely of an independent fixation of other 
sounds, even though such sounds imitate or sim-
ulate those in the copyrighted sound recording. 
The exclusive rights of the owner of copyright in 
a sound recording under clauses (1), (2), and (3) 
of section 106 do not apply to sound recordings 
included in educational television and radio pro-
grams (as defined in section 397 of title 47) dis-
tributed or transmitted by or through public 
broadcasting entities (as defined by section 
118(g)): Provided, That copies or phonorecords of 
said programs are not commercially distributed 
by or through public broadcasting entities to 
the general public. 

(c) This section does not limit or impair the 
exclusive right to perform publicly, by means of 
a phonorecord, any of the works specified by 
section 106(4). 

(d) On January 3, 1978, the Register of Copy-
rights, after consulting with representatives of 
owners of copyrighted materials, representa-
tives of the broadcasting, recording, motion pic-
ture, entertainment industries, and arts organi-
zations, representatives of organized labor and 
performers of copyrighted materials, shall sub-
mit to the Congress a report setting forth rec-
ommendations as to whether this section should 
be amended to provide for performers and copy-
right owners of copyrighted material any per-
formance rights in such material. The report 
should describe the status of such rights in for-
eign countries, the views of major interested 
parties, and specific legislative or other recom-
mendations, if any. 

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 
2560.) 

HISTORICAL AND REVISION NOTES 

HOUSE REPORT NO. 94–1476 

Subsection (a) of Section 114 specified that the exclu-
sive rights of the owner of copyright in a sound record-
ing are limited to the rights to reproduce the sound re-
cording in copies or phonorecords, to prepare derivative 
works based on the copyrighted sound recording, and to 
distribute copies or phonorecords of the sound record-
ing to the public. Subsection (a) states explicitly that 
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the owner’s rights ‘‘do not include any right of per-
formance under section 106(4).’’ The Committee consid-
ered at length the arguments in favor of establishing a 
limited performance right, in the form of a compulsory 
license, for copyrighted sound recordings, but con-
cluded that the problem requires further study. It 
therefore added a new subsection (d) to the bill requir-
ing the Register of Copyrights to submit to Congress, 
on January 3, 1978, ‘‘a report setting forth recommenda-
tions as to whether this section should be amended to 
provide for performers and copyright owners * * * any 
performance rights’’ in copyrighted sound recordings. 
Under the new subsection, the report ‘‘should describe 
the status of such rights in foreign countries, the views 
of major interested parties, and specific legislative or 
other recommendations, if any.’’ 

Subsection (b) of section 114 makes clear that statu-
tory protection for sound recordings extends only to 
the particular sounds of which the recording consists, 
and would not prevent a separate recording of another 
performance in which those sounds are imitated. Thus, 
infringement takes place whenever all or any substan-
tial portion of the actual sounds that go to make up a 
copyrighted sound recording are reproduced in phono-
records by repressing, transcribing, recapturing off the 
air, or any other method, or by reproducing them in 
the soundtrack or audio portion of a motion picture or 
other audiovisual work. Mere imitation of a recorded 
performance would not constitute a copyright infringe-
ment even where one performer deliberately sets out to 
simulate another’s performance as exactly as possible. 

Under section 114, the exclusive right of owner of 
copyright in a sound recording to prepare derivative 
works based on the copyrighted sound recording is rec-
ognized. However, in view of the expressed intention 
not to give exclusive rights against imitative or simu-
lated performances and recordings, the Committee 
adopted an amendment to make clear the scope of 
rights under section 106(2) in this context. Section 
114(b) provides that the ‘‘exclusive right of the owner of 
copyright in a sound recording under clause (2) of sec-
tion 106 is limited to the right to prepare a derivative 
work in which the actual sounds fixed in the sound re-
cording are rearranged, remixed, or otherwise altered 
in sequence or quality.’’ 

Another amendment deals with the use of copy-
righted sound recordings ‘‘included in educational tele-
vision and radio programs * * * distributed or trans-
mitted by or through public broadcasting entities.’’ 
This use of recordings is permissible without authoriza-
tion from the owner of copyright in the sound record-
ing, as long as ‘‘copies or phonorecords of said pro-
grams are not commercially distributed by or through 
public broadcasting entities to the general public.’’ 

During the 1975 hearings, the Register of Copyrights 
expressed some concern that an invaluable segment of 
this country’s musical heritage—in the form of sound 
recordings—had become inaccessible to musicologists 
and to others for scholarly purposes. Several of the 
major recording companies have responded to the Reg-
ister’s concern by granting blanket licenses to the Li-
brary of Congress to permit it to make single copy du-
plications of sound recordings maintained in the Li-
brary’s archives for research purposes. Moreover, steps 
are being taken to determine the feasibility of addi-
tional licensing arrangements as a means of satisfying 
the needs of key regional music libraries across the 
country. The Register has agreed to report to Congress 
if further legislative consideration should be under-
taken. 

Section 114(c) states explicitly that nothing in the 
provisions of section 114 should be construed to ‘‘limit 
or impair the exclusive right to perform publicly, by 
means of a phonorecord, any of the works specified by 
section 106(4).’’ This principle is already implicit in the 
bill, but it is restated to avoid the danger of confusion 
between rights in a sound recording and rights in the 
musical composition or other work embodied in the re-
cording. 

CROSS REFERENCES 

Ephemeral recordings, see section 112 of this title. 
Exclusive rights in copyrighted work, see section 106 

of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 112, 501, 511 
of this title; title 18 section 2319. 

§ 115. Scope of exclusive rights in nondramatic 
musical works: Compulsory license for mak-
ing and distributing phonorecords 

In the case of nondramatic musical works, the 
exclusive rights provided by clauses (1) and (3) of 
section 106, to make and to distribute pho-
norecords of such works, are subject to compul-
sory licensing under the conditions specified by 
this section. 

(a) AVAILABILITY AND SCOPE OF COMPULSORY 
LICENSE.— 

(1) When phonorecords of a nondramatic mu-
sical work have been distributed to the public 
in the United States under the authority of 
the copyright owner, any other person may, by 
complying with the provisions of this section, 
obtain a compulsory license to make and dis-
tribute phonorecords of the work. A person 
may obtain a compulsory license only if his or 
her primary purpose in making phonorecords 
is to distribute them to the public for private 
use. A person may not obtain a compulsory li-
cense for use of the work in the making of 
phonorecords duplicating a sound recording 
fixed by another, unless: (i) such sound record-
ing was fixed lawfully; and (ii) the making of 
the phonorecords was authorized by the owner 
of copyright in the sound recording or, if the 
sound recording was fixed before February 15, 
1972, by any person who fixed the sound re-
cording pursuant to an express license from 
the owner of the copyright in the musical 
work or pursuant to a valid compulsory li-
cense for use of such work in a sound record-
ing. 

(2) A compulsory license includes the privi-
lege of making a musical arrangement of the 
work to the extent necessary to conform it to 
the style or manner of interpretation of the 
performance involved, but the arrangement 
shall not change the basic melody or fun-
damental character of the work, and shall not 
be subject to protection as a derivative work 
under this title, except with the express con-
sent of the copyright owner. 

(b) NOTICE OF INTENTION TO OBTAIN COMPUL-
SORY LICENSE.— 

(1) Any person who wishes to obtain a com-
pulsory license under this section shall, before 
or within thirty days after making, and before 
distributing any phonorecords of the work, 
serve notice of intention to do so on the copy-
right owner. If the registration or other public 
records of the Copyright Office do not identify 
the copyright owner and include an address at 
which notice can be served, it shall be suffi-
cient to file the notice of intention in the 
Copyright Office. The notice shall comply, in 
form, content, and manner of service, with re-
quirements that the Register of Copyrights 
shall prescribe by regulation. 


